RCEELYN | SAAC

| BLA 94- 831 Deci ded January 8, 1999

Appeal froma Decision of the Alaska Sate fice, Bureau of Land
Managenent , denyi ng reconstructed application for Native all ot nent F 13040,

Parcel A

MNfirnmed as nodifi ed.

1.

A aska: Native Alotnents

Under section 905(c) of ANLCA a Native all ot nent
appl i cant nay anend the | and description contained in
his application if the description designates | and
other than that which the applicant intended to claim
and the new description describes the land originally
intended to be clained. However, anendnent to pernmt
the substitution of newor additional |and which the
applicant had not originally intended to claimis not
aut hori zed. A reconstructed application seeking nore
lands than originally applied for is properly rejected
as tothe additional lands if the record fails to
indicate that the applicant had originally intended to
clamthe additional |and.

A aska: Native Allotnents

Arequest for reinstatenent of a Native all ot nent

appl i cation, which was previously rejected as a natter
of law because it indicated use and occupancy
postdating a state sel ection, nust be supported by

evi dence denonstrating an error in the original
application. The request is properly denied if the
parties seeking reinstatenent have tendered only an
allegation by a party other than the applicant that use
and occupancy had comrmenced before the date stated on
the original application.

A aska: Native Al otnents--Res Judi cat a-- Rul es of
Practice: Appeals: Generally

The doctrine of admnistrative finality dictates that
once a party has availed hinsel f of the opportunity to
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obtain admnistrative reviewwthin the Departnent, the
party is precluded fromrelitigating the natter in
subsequent proceedi ngs except upon a show ng of

conpel ling legal or equitabl e reasons. Were BLMs
rejection of a Native Allotnent application was fully
litigated wthin the Departnent; where there is no
show ng of conpelling | egal or equitable reasons to
reopen the matter or nanifest injustice; and where the
appl i cant was afforded due process, admnistrative
finality bars consideration of a restructured Native
allotnent application.

APPEARANCES.  Andrew Harrington, Esq., WiliamE Cidwell, Esqg., A aska
Legal Services Qorporation, Fairbanks, A aska, for Appellant; Regina L.

Seater, Esq., Gfice of the Regional Solicitor, US Departnent of the
Interior, Anchorage, A aska, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

Rosel yn | saac has appeal ed fromthe July 20, 1994, Decision of the
A aska Sate Gfice, Bureau of Land Managenent (BLN), denying her
reconstructed application for Native allotnent 13040, Parcel A

h July 13, 1970, Appellant filed Native allotnent application F 13040
wth BLMpursuant to the Act of My 17, 1906, as anended, 43 US C 88§
270-1 to 270-3 (1970). 1/ This origina application described 40 acres
| ocated on Lake Mansfield in sec. 30, T. 20 N, R 11 E, Qopper R ver
Meridian, and stated that Appellant' s use and occupancy began in Novenber
1961.

Oh May 28, 1974, BLMinforned Appel lant that the |and she had applied
for was not available to her as a Native all ot nent because her use and
occupancy commenced after the Sate of Alaska filed sel ection application
F 027791 for the land on May 25, 1961. After Appellant failed to respond
to several requests to submt additional evidence concerning her dates of
use and occupancy, BLMrejected her application because her use and
occupancy began after the Sate sel ection application was filed. She
appeal ed.

In Rosel yn Isaac, 23 IBLA 124, 126 (1975), the Board affirned BLMs
Deci sion, stating:

Neither the appel lant nor her attorney, despite repeated
opportunities, have nade any factual allegation tending to
est abl i sh occupancy prior to the tine of the state sel ecti on.
The

1/ The Aaska Native A lotnment Act was repeal ed by the A aska Native
dains Settlenent Act of 1971, 43 US C 8§ 1617 (1994), wth a savi ngs
provi sion for applications pending on Dec. 18, 1971

147 I BLA 179

WAW Ver si on



| BLA 94- 831

only statenent advanced on behal f of the appellant apart fromthe
applicationis the conclusory statenent of the attorney in the
statenent of reasons that there is a "factual dispute.” This
concl usion of counsel is not justified by anything appearing in
the record.

In Rosel yn Isaac (Oh Reconsideration), 53 | BLA 306, 309 (1981), the Board
sustained its earlier decision, noting that "[a]ln application for a Native
allotnent application nust be rejected if the all eged use and occupancy
commenced after the tine that a State's sel ection application was filed for
the land.” W& noted in our decision on reconsideration that |saac had "at
notine* * * alleged use prior to Novenber 1961" and that no di spute
existed as to the date on which the all eged uses and occupancy began.

Mre than 9 years later, on Decenber 20, 1990, Tanana (hiefs
Gnference, Inc. (TAD, filed a reconstructed application for Native
allotnment F 13040 on behal f of Appellant. In this application, two parcels
were described: Parcel A containing 80 acres on the shores of Lake
Mansfield wthin secs. 19 and 30, T. 20 N, R 11 E, Copper R ver
Meridian, and Parcel B, containing 80 acres near the Tanacross Arfield in
sec. 23, T. 18 N, R 11 E, Qopper Rver Meridian. This appeal concerns
only Parcel A 2/ The reconstructed application stated that Appellant had
occupi ed the land fromthe "Late 50s" or "1956," begi nni ng occupancy in My
1956.

2/ Inan affidavit filed wth the reconstructed application, Appellant
conceded that BLMonly had a record of her Jan. 22, 1970, 40-acre filing,
but alleged that she filed for her allotnent "in two places: 80 acres near
Tanacross and 80 acres near Lake Mansfield.” She lists a nunber of
wtnesses to these filings, nost of whomare deceased. |n another
affidavit, Appellant states that "[f]or sone reason unknown to ne ny
application was lost and never nade it to the Bureau of Land Managenent. "

According to an Gct. 4, 1990, nenorandumfrom TGOS Appel lant filed for
two parcels, but the description for only one parcel was witten on her
Jan. 22, 1970, application:

"[T] he second parcel was notated on an original BIA[Bureau of Indian
Affairs] USG5 [Lhited Sates Geol ogical Survey] quad map * * *, but an ' X
was crossed thru the allotnent parcel. Ve have found this occurred on six
allotnent parcels inthe sane vicinity. Ve ve determned that these
parcel s were crossed out by BIA on the premses that they woul d be rejected
because of the Sate of Al aska patent. However, BIA did not have the
authority to make this determnation. The applicant intended to apply for
these lands, but BBAdid not wite the | egal description on the applicant's
appl i cation.”

Ina Mar. 14, 1989, letter to the TQC WIliamH Mittice, a forner
BIArealty officer, had responded to queries by TQC as to why the al | ot nent
parcel s of certain individuals were "x'd out” on naps:

"“I"mreturning your maps that show Kenneth Thonmas', Roy Denny's, and
Julius Paul's Native allotnents "X d out.

"Those were done about 20 years ago, so it isreally difficult if not
i npossi bl e to renener what was done or why it was done. Your supposition
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The lands in Parcel A were conveyed to Native corporations Tanacross
Inc., and Doyon, Ltd., on July 24, 1991.

In the decision under appeal, BLMdeni ed the reconstructed application
for Parcel A citing admnistrative finality and the lack of a show ng of
conpel ling legal or equitable reasons for either reinstating or accepting
the application. BLMpointed out that Appellant had been afforded
"nunerous opportunities to correct the use and occupancy date,” but had
vaited "approxi mately 15 years after she was first notified that her
application did not predate the Sate sel ection application” to file her
restructured application.

Appel | ant di sputes BLMs use of admnistrative finality as a basis for
denyi ng her reconstructed al |l ot nent application and refers to Aguilar,
supra, as the proper basis for adjudicating Parcel A 3/ She argues that,
under the circunstances here, it was BLMs responsibility "to solicit an

fn. 2 (continued)

that it was because the |and was patented to the Sate is probably correct.
Back then, | amsure we believed that it would be fruitless to chal | enge

the patents. Patented |and was just not avail able, so there was no use
conpl eting an application for that land. There is no other reason that |
can think of that woul d cause the three parcels to be "X d out."

The record al so includes a Nov. 22, 1993, Affidavit by Edward | saac
(apparently no relation to Rosel yn Isaac). Isaac states therein that he
worked with Bl A from Sept ember through Decenber 1970, traveling to villages
and taking Native allotnent applications fromapplicants. He states that
he would fill out the applications, that the applicants woul d sign their
own nane, and that nost of themsel ected 40-acre lots. He then took the
appl i cations back to the BIA office where he told the staff that the
appl i cations needed to be conpl eted. e of the applications he took was
Rosel yn | saac' s.

Fol l ow ng recei pt of these filings, BLMapparent|y becane sati sfied
that Rosel yn Isaac intended to apply for two parcels, as it accepted her
anended application insofar as it concerns Parcel B. However, noting that
the lands in Parcel B had been conveyed to the Sate of A aska on Nov. 20,
1963, BLMrul ed that the application for Parcel B woul d be adj udi cat ed
pursuant to the stipulations entered into in settlenent of Aguilar v.
Lhited Sates, 474 F. Supp. 840 (D A aska 1979). That action is not under
revi ew herein.

3/ Aguilar invol ved a class action suit brought by various Native
allotnent applicants in those situations in which the Departnent had

al ready conveyed to the Sate title to the | and sought for all otnent.
Rejecting the Departnent's position that it had no authority to investigate
the circunstances surroundi ng patent issuance, the Dstrict Gourt held that
it was the Departnent's responsibility to make an initial determnation as
tothe validity of the allotnent claimin order to deternne whether or not
the Governnent woul d bear the burden of going forward wth a suit to annul
the patent and have jurisdiction restored to the Departnent.
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affidavit fromthe applicant™ furnishing information as to use and
occupancy predating the Sate selection. (Satenent of Reasons (SR at
4-5.) Appellant also argues that she is entitled to a hearing as provi ded
in Pence v. Keppe, 529 F.2d 135, 143 (9th dr. 1976); that her application
nust be reinstated and adj udi cat ed because it was pendi ng on Decenber 18,
1971; and that the Sate's 1961 sel ecti on was ineffective.

BLMresponds that the affidavits submtted i n support of the
reconstructed application do not indicate that an error was nade when t he
date for use and occupancy was entered on the original application. Hence,
BLM concl udes no conpel ling | egal or equitabl e reasons (such as viol ations
of basic rights or the need to prevent an injustice) have been shown for
readj udi cating the case. BLMcontends that Appel lant is not an Aguil ar
cl ass nenber, since her application was not deni ed because the | and
described therein was conveyed to the Sate of Aaska prior to the
adj udi cation of her application. Rather, the | and described in Appellant's
appl i cation renai ned under the jurisdiction of the Departnent and was
ultinatel y conveyed to Native groups, not the Sate.

[1] Ve first consider whether Appellant may properly increase the
size of Parcel Afrom40 to 80 acres. It is nowwell established that,
under section 905(c) of the Alaska National Interest Lands (onservation Act
(ANLGY), 43 USC 8§ 1634(c) (1994), a Native allotnent applicant nay
anend the | and description contained in the application if the description
designates | and other than that which the applicant intended to cla mand
the new description describes the land originally intended to be clai ned.

Estate of S an Paukan, 146 |1 BLA 204, 208 (1998). However, anendnent to
permt the substitution of newor additional |and which the applicant had
not originally intended to claimis not authorized. Estate of Paukan,
supra; Heirs of Alice Byayuk, 136 |BLA 132, 137 (1996); Heirs of Edward
Peter, 122 IBLA 109, 116-17 (1992); Sate of A aska, 119 IBLA 260, 266-67
(1991); Mtchell Alen, 117 I BLA 330, 337 (1991).

fn. 3 (conti nued)

Appel | ant asserts that the issue in this case i s whether her occupancy
preceded the commencenent of rights of the Sate. She cites paragraph 3 of
the Aguilar procedures, which provides:

"Where the nerits of the application turn on whether the applicant's
use and occupancy predate the commencenent of the rights of the Sate, the
BLMw || examine the file. * * * |[f the application and contents of the
file indicate that the applicant's use and occupancy began after the rights
of the Sate arose, the BBMw || informthe applicant by letter of the date
of commencenent of the Sate's rights and that the application wll be
rejected unless the applicant files an affidavit wthin ninety days
alleging, wth particularity, specific use prior to the date on which the
rights of the Sate arose."

Sipulated Procedures for Inplenentation of Oder, filed Feb. 7, 1983, in
Agui | ar, supra.
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A copy of the nmap describing the | ands on Lake Mansfiel d sel ected by
Appel lant in 1970 is in the case record. This nmap clearly shows a par cel
of approxi nately 40 acres, bounded on the north by the Iine between
sections 19 and 30. The nuniber "40" appears directly bel ow Appel lant's
nane on that nap. That is significant because the nunber "80" appears near
the lands that have been accepted as Parcel B, thus strongly suggesting
that Appel lant intended to sel ect 40 acres near Lake Mansfiel d and 80 acres
near the Tanacross Airfield. This is directly corroborated by a list of
Native allotnent applications that Bl A enpl oyee Edward | saac renenier ed
taki ng, which shows that Rosel yn | saac applied for 40 acres at Lake
Minsfield. (Edward Isaac Aifidavit at 3.) UWnlike for Parcel B (see note
2, supra), Appellant offers no explanation as to how her intent concerning
Parcel Awas not carried out when her application was filed in January
1970. Accordingly, BLMs Decision properly rejected Appellant's
application as to any | ands outside of section 19.

[2] Having determined that Appel |l ant has applied for 40 acres in
Parcel A it remains to determne whether and howto adjudicate the nerits
of that application. Wiile the Departnent cannot adjudicate interests in
land to which it does not have title (Bay Mew Inc., 126 | BLA 281, 287
(1993)), the natter on appeal is not the adj udication of Appellant's right
to the allotnent, but of whether her closed Native allotnent application
could be reinstated. It is established that, where a Native al | ot nent
appl i cation has been termnated or rejected because avernents on the face
of the application were insufficient as a matter of law reinstatenent is
not appropriate, absent clear evidence denonstrating a significant error in
the application. Sate of Alaska (Heirs of Takak), 135 IBLA 1, 4 (1996);
Lena Baker Maples, 129 IBLA 167, 170-71 (1994); FHanklin Slas, 117 IBLA
358, 364 (1991) (clarified on judicial renand, 129 IBLA 15 (1994); aff'd
sub nom Slas v. Babbitt, 96 F.3rd 355 (9th dr. 1996)). The burden of
proof lies wth the party seeking reinstatenent, and that party nust submt
evi dence that clearly denonstrates that the original application contai ned
asignificant error. Lena Baker Maples, 129 IBLA at 171; Fanklin Sl as,
117 IBLA at 364; Donald Peter, 107 IBLA 272 (1989); WlliamGarlo, Jr., 104
| BLA 277 (1988); Andrew Petla, 43 | BLA 186, 192 (1979).

In FFanklin Slas, 117 IBLA at 364-65, we held that no hearing was
required to determne whether to reinstate Slas' Native all ot nent
application, and that reinstatenent was not appropriate, since the initial
BLM det erminati on was based upon the applicant's declaration of naterial
facts, which denonstrated concl usively that the application had to be
rejected as a matter of law (in that the date indicated for initiation of
use and occupancy postdated sel ection by the Sate), and since Slas failed
to tender sufficient evidence of a significant error on the face of the
original application. Those are also the facts presented by the instant

appeal .

V¢ note that Appel lant's May 1989 affidavit, submtted in support of
her reconstructed application, sinply indicates that she started using the
land "about 1956." No explanation is offered as to why the use and
occupancy dates appearing on the original application are wong. The fact
t hat
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the sol e evidence submtted in support of a claimof error was the
applicant's self-serving statenents averring that occupancy had been
commenced before the wthdrawal s; the |ack of persuasive evi dence
supporting the existence of an error in the original application; and the
long tine that passed before the error was asserted all mlitate agai nst
any argunent that an error existed on the original application. See
Franklin Slas, 117 I1BLA at 365.

In these circunstances, as in Slas, no hearing was required. Pence
v. Kl eppe does not nandate a hearing as a matter of right whenever a Native
allotnent application is rejected; no Pence v. K eppe hearing is required
if, when taking the factual avernents of the application as true, the
applicationis insufficient onits face, as a matter of law and thus
affords no relief under the Alaska Native Allotnent Act. In 1974, when BLM
i ssued its decision regarding Appel lant's application, it did so on the
assunption that each and every avernent in her application was correct.
Appel l ant now attenpts to create a dispute by claiming that a statenent in
her application was untrue. No issue of fact existed until Appellant
clained error in her petition for reinstatenent, filed sone 8 years after
BLMs rejection of the original application was affirned by this Board.

[3] V& noted in Heirs of George Brown, 143 IBLA 221 (1998), that the

fact that a Native allotnent application had been rejected wthout a
hearing does not, ipso facto, establish that it was "erroneously rejected."
Noting that the Pence court recogni zed that, when rejection was prem sed
on a matter of law no hearing was required, the Brown decision found that
what Pence required and what section 905(a) of AN LCA authorized was the
Departnental reexaninati on of those past cases in which an all ot nent
appl i cation had been rejected with finality in order to determne whet her
or not due process was afforded. Reinstatenent of applications was

requi red only when either the mninmumrequirenents of due process were not
net or a manifest injustice would occur if the application were not

rei nst at ed.

Ve would affirmBLMeven if we were to find Slas inapplicable. In
Heirs of Howard Isaac (Oh Reconsi deration), supra, issued subsequent to
bot h Pence and section 905(a) of AN LCA we stated:

Qounsel for appel lant contends that a hearing is required even in
the absence of an allegation of use and occupancy prior to the
Sate selection. An Alaska Native' s right of selection under the
allotnment Act is non-alienable and is not subject to inheritance.
However, where an all otnent sel ection has been nade and t he
applicant has fully conplied wth the law and the regul ati ons and
has acconplished all that is required to be done during his
lifetine, the equitable right to an all ot nent becones a property
right which is inheritable. Thomas S Thorson, Jr., 17 |IBLA 326,
327 (1974). The application in this case, like that in Thorson,
was i nconpl ete and requi red anendnent to nake it al | owabl e under
the law This Board held in Thomas S. Thorson, Jr., supra, that
no rights inure to the estate of a
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deceased Native allotnent applicant where the application whi ch
he filed does not show prina facie entitlenent and where a basi c
anendnent of the application would be required to conformto the
lawand the regulations. * * * [No hearing wll be ordered
where there is no allegation of use and occupancy prior to the
tine the | and was segregated. See Pence v. Andrus, supra at 743,
John Mbore, 40 IBLA 321, 86 |.D 279 (1979).

Heirs of Howard | saac (Oh Reconsi deration), supra, at 345.

O an issue of law an appeal to the Board of Land Appeal s satisfies
the due process requirenent. Afred G Hoyl v. Babbitt, 129 F. 3d 1377,
1386 (10th dr. 1997); G Donald Massey, 142 |BLA 243 (1998); Santa Fe
Pacific Railroad ., 90 IBLA 200, 220 (1986); Robert J. King, 72 IBLA 75,
78 (1983). Due process nandates the opportunity to be heard, and Appel | ant
was given that opportunity when the Board examned her original
application, found that it should be rejected as a matter of law and that
no hearing was required. Its decision becane final for the Departnent, and
no appeal was taken to the DOstrict Court.

The doctrine of admnistrative finality, the admnistrative
counterpart of the doctrine of res judicata, generally precl udes
reconsideration of natters finally resol ved for the Departnent in an
earlier appeal. Jesse R llins, 146 I BLA 45 (1998); Rchard W Tayl or,
139 I BLA 236, 241 (1997); Honestake Mning G. of Gilifornia, 136 | BLA 307,
317 (1996); Laguna Gatuna, Inc., 131 IBLA 169, 172 (1994). The doctrine of
admnistrative finality dictates that once a party has avail ed hi nsel f of
the opportunity to obtain admnistrative reviewwthin the Departnent, the
party is precluded fromrelitigating the natter in subsequent proceedi ngs
except upon a show ng of conpelling legal or equitable reasons. R chard W
Taylor, supra; Gfford H Alen, 131 IBLA 195, 202 (1994). Appellant now
seeks review of the issues addressed in the earlier decision. As discussed
above, there was no nmani fest injustice here, and Appel | ant was provi ded
wth due process. As BLMheld, the doctrine of admnistrative finality is
clearly applicabl e.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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